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International Employment Law
ERIKA C. COLLINS*

I. Argentina
A.

NATIONAL CONGRESS LEGISLATION

1. Law 25,877
In March 2004, the National Congress issued Law 25,877' that introduced the following
amendments to the labor framework:

1. A three month trial period for all at-will contracts in employment relationships;
2. A fifteen day notice period for dismissals of employees working during the trial period;
3. The re-introduction of a requirement that the month of an employee's dismissal be

paid as if fully worked, in terms of salary and fringe benefits;
4. An identical severance payment formula for all employees (in the past, formulas differed depending on an employee's hiring date);
5. For employers with less than eighty employees on their payrolls and with a yearly
turnover below an amount specified by the government, a reduction in the social
security contributions made for each new employee added to their payrolls;

*Erika Collins is Of Counsel in Paul Hastings, Janofsky & Walker LLP' Employment Law Department in
New York, where she chairs the firm's International Employment Law Practice Group. She wishes to thank
the following contributors: Enrique Mariano Stile and Javier Enrique Patron with Marval & O'Farrell (Argentina); Darren Gardner and Jack Firzergald with MinterEllison LLP (Australia); Arthur Brandi and Paulo
Lima de Campos with Brandi E. Associados Advocados (Brazil); Julie Thibault with Stikeman Elliott LLP
(Canada); Wan Li with MinterEllison LLP (China); Susanne Hombn with Borenius & Kemppinen Ltd. (Finland); Marjorie R. Culver and David Dumarche with Paul, Hastings, Janofsky & Walker LLP (France); Dr.
Thomas Griebe with Taylor Wessing (Germany); Michael Downey with Paul, Hastings, Janofsky & Walker
(Hong Kong); Siobhra Rush with Matheson Ormsby Prentice (Ireland); Raffaella Betti Berutto with Gianni,
Origoni, Grippo & Partners (Italy); Setsuko Ueno with Paul, Hastings, Janofsky & Walker (Japan); Hermine
Voute and Tom Claassens with Loyens & Loeff(The Netherlands); Melissa Teo with Allen & Gledhill (Singapore); Sonia Cortes with Mullerat (Spain); Sophia H. H. Yeh with Lee and Li (Taiwan); Craig Carracher with
MinterEllison LLP (Thailand); Guy Fifield with Denton Wilde Sapte (United Kingdom); and Howard Schragin with Epstein Becker & Green P.C. (United States). Ms. Collins also wishes to thank her Employment Law
Department colleagues in New York, and Howard Schragin, for his many hours of editing and assisting with
this article.
1. Law No. 25877, Mar. 19, 2004, B.O. availableat http://diputados.gov.ar.
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6. A new controlling system created to ensure compliance with the country's labor and
social security legal framework;
7. An extension of the requirement that companies annually draft a social balance sheet
for the Union to all employers with more than 300 employees (in the past, this requirement was only applicable to companies with more than 500 employees on their
payrolls); and
8. A decision that expiring collective bargaining agreements remain in force until new
agreements are created.
2. Increased Social Security Contributions

The cap on an employer's social security contributions has been increased to $6,000
(Argentinean) for the period of June 1, 2004 through September 30, 2004, to $8,000 (Argentinean) for the period of October 1, 2004 through March 31, 2005, and to $10,000
(Argentinean) for the period of April 1,2005 through September 30, 2005. After October 1,
2005, there will no longer be a cap on the employer's social security contributions.
3. Increased Minimum Wage

The mandatory minimum wage has been increased from $300 (Argentinean) to $450
(Argentinean) per month.
4. Suspension of Dismissals

The suspension of dismissing employees without cause has been extended until December 31, 2004. But the penalty for dismissing an employee during the suspension period has
been reduced. Employees terminated without cause will receive an extra 80 percent on top
of their base severance payment, instead of the double severance payment they are presently
entitled to receive.
B.

SUPREME COURT OF JUSTICE DECISIONS

The Supreme Court of Justice, with four new members, has been employee-friendly
during the past year, declaring two controversial payment limitations-the cap on at-work
accidents calculations and the cap on severance payment calculations-unconstitutional.
Both statutory provisions are found in Law 24,577 (the Work Risk Law),2 which governs
accidents and illness in the workplace. First, the Supreme Court of Justice declared provisions that limit civil compensation for employees who suffer a total and definitive disability
to $230,000 (Argentinean) unconstitutional. The Court also prohibited provisions limiting
the availability of civil damages for these employees.3 Second, the Court declared that
capped severance payments violate a right against arbitrary dismissals when compensation
is reduced by more than 33 percent of what the employee would have received in the
absence of a cap. 4 The Court set a new cap by ordering that severance payments be calculated based upon a salary equivalent to 67 percent of the highest salary the employee
earned during the year of his injury.

2. Law No. 24577, Oct. 11, 1995, B.O. available at http://www.disputados.gov.ar.
3. Aquino, Isacio v. Cargo de Servicios Industriales S.A., CSJN, L.L. (2004), available at, www.laleyonline.
com.ar.
4. Vizzoti, Carlos A. v. AMSA S.A., CSJN, L.L. (2004), available at www.laleyonline.com.ar.
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II. Australia
A.

OCCUPATIONAL HEALTH AND SAFETY

New legislation in the states of New South Wales,' Victoria, 6 and Western Australia7 has
been introduced to increase the fines and penalties for corporations and individuals who
breach occupational health and safety laws. In each state, the possibility of imprisonment
has been introduced for first time offenders, indicating a commitment to harsher penalties
for workplace fatalities.
B.

DISCRIMINATION

The Age Discrimination Act 20048 makes it unlawful to discriminate, either directly or
indirectly, on the basis of age in areas including employment; access to goods, services and
facilities; access to premises; administration of commonwealth laws and programs; education; accommodations; transfers of land; and requests for information.
C.

VICTORIAN AWARDS

The newly enacted Federal Awards (Uniform System) Act 20039 provides the Australian
Industrial Relations Commission (AIRC) with the power to declare existing federal awards
applicable as common rules"' in a particular industry or vocation in Victoria. Consequently,
the Workplace Relations Amendment (Improved Protection for Victorian Workers) Act
200311 was passed to empower the AIRC to make common rule awards for Victorian employees consistent with its existing power with respect to territories. Previously, the Victorian government vested its industrial relations powers in the Commonwealth.
The first test case, handed down on August 17, 2004, declared eleven federal awards
applicable as common rules in Victoria. As a result, many unions are currently awaiting the
hearing of their applications under the new rules, and new obligations will likely be imposed
on Victorian employers. These obligations include the payment of overtime, penalties and
allowances, and leave loading.
D.

CERTIFIED AGREEMENTS

In Electrolux Home ProductsPry Ltd. v The Australian Workers' Union, 2 the High Court of
Australia ruled that certified agreements (collective agreements between an employer and
a group of two or more employees or a union or unions) must relate wholly to matters that

5. Occupational Health and Safety Legislation Amendment (Workplace Fatalities) Bill 2004 (Austl.), available at hnp://www.workcover.nsw.gov.au.
6. Occupational Health and Safety Act 2004 (Austl.), available at http://www.dms.dpc.vic.gov.au.
7. Occupational Safety and Health Amendment and Repeal Bill 2004 (Austl.), available at http://www.slp.
wa.gov.au/statutes.

8. Age Discrimination Act 2004 (Austl.), availableat http://www.austlii.edu.au.
9. Federal Awards (Uniform System) Act 2003 (Aust.), available at http://www.austiii.edu.au.
10. A common rule award is an award of the commonwealth that applies generally to an industry or vocation.
11. Workplace Relations Amendment (Improved Protection for Victorian Workers) Act 2003. (Austl.),
available at http://www.austlii.edu.au.
12. Electrolux Home Prods. Pty Ltd. V Austi. Worker's Union, (2004) HCA 40.
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pertain to the employment relationship in order to be enforceable. In response, the federal
government enacted the Workplace Relations Amendment (Agreement Validation) Act
200411 to validate existing agreements that were certified or approved prior to the High
Court's decision in Electrolux, otherwise the validity of these agreements could be challenged because of the inclusion of non-pertaining matters.
E.

RETURNING FROM PARENTAL LEAVE

A number of discrimination cases in 2004 have continued to penalize employers for failing
to reasonably accommodate employees' requests for flexible work schedules upon return to
work after periods of leave. For example, in Du Bois-Hammond v Ariel,14 the Queensland
Anti-Discrimination Tribunal found an employer guilty of discrimination for refusing to
allow an employee to return from parental leave because her position was supposedly unavailable after internal restructuring. Similarly, in Reddy v InternationalCargo Express," the
New South Wales Administrative Tribunal held that it was discriminatory for an employer
to deny an employee's request for part-time work during non-standard hours upon return
from maternity leave.
F

SEVERANCE PAY

6

In March 2004, the AIRC issued the Federal Redundancy Test Case, Decision PR032004,1
enacting the first changes to the redundancy entitlement system for award-covered employees made in almost twenty years. Among the key provisions of this decision are the
adjustment of national rates of severance pay, the extension of redundancy entitlements to
employees of small businesses with fewer than fifteen employees, and the establishment of
a redundancy payment dispute mechanism.
IIM. Brazil
In 2003, the National Labor Forum (FNT) was established to implement labor and labor
union reform in Brazil. 7 The FNT seeks to promote a democratic discussion of proposals
for reform among government representatives, workers (appointed by the Central Unions),
and business persons (appointed by the Federal Confederations of Employers), relying on
input from lawyers, experts in labor relationships, and members of the labor area entities.
The FNT's goals are first, to bring labor legislation up to date and to make it more compatible with the new demands of national development and second, to encourage three-way
dialogues within the scope of labor laws, conflict resolution, and labor union guarantees.

13. Workplace Relations Amendment (Agreement Validation) Act 2004 (Austl.), available at htnp://www.
austlii.edu.au.
14. DuBois-Hammond v. Ariel, (2004) QADT 27.
15. Reddy v. Int'l Cargo Express, (2004) NSWADT 218.
16. Federal Redundancy Test Case, Decision PR032004, available at http://www.airc.gov.au/fullbench/
PR032004.htm.
17. Press Release, National Labor Forum, Negotiations on Labor Law Reform Begin With the Legalization
of the Central Labor Union Associations (Aug. 13, 2003), available at http://funky.macbbs.com.br/wwwroot/
fnt/area.cfm?idarea = 53 &idioma = I; National Labor Forum, Objectives, availableat http://funky.macbbs.com.br/
wwwroot/ffit/area.cfin?id -area = 56&idioma = I (last visited 6/2/05).
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The FNT consists of eight Thematic Groups, a Systemization Committee, and a Plenary
Commission. The Thematic Groups-Union Organization; Collective Bargaining; Labor
Conflicts Composition; Labor Laws; Labor Administrative and Legal Organization; Labor
Safety and Inspection; Micro and Small Companies, Self-Management and Informality; and
Professional Qualification and Management-meet to discuss various themes and agendas,
and to generate a report of their findings and recommendations."8 The Systematization
Committee consolidates the Group's reports, and the Plenary Commission acts as the
FNT's final deliberative body.
The Thematic Groups for Union Organization, Collective Bargaining, and Conflict Resolution have already reached conclusions, which were ratified by the Systematization Committee and approved by the Plenary Commission on March 16, 2004. The final report of
the Plenary Commission will serve as the basis for a union reform bill to be submitted by
the Labor Ministry to the National Congress for legislation.
The FNT's conclusions and proposals on union organization are as follows:
1. To permit the existence of more than one representative employer or employee union
in the respective territorial bases;
2. To check the representativeness and legitimacy of each union in two manners: (1) by
evidence (at least 20 percent of the members integrating a certain professional category must affiliate themselves with the union) or (2) by derivation (the union may
establish representativeness by showing its connection with a higher level union entity
that congregates unions, provided the latter has evidenced its own representativeness);
3. To acknowledge the existence and legitimacy of the centralized unions throughout
the federal territory who represent employees or employers on a national basis;
4. To authorize a union's representation of all employees in a certain company (differentiated classes within each company may no longer exist);
5. To suppress some of the mandatory union dues including the union tax and confederative contribution; and
6. To require that the supporting sources of unions be established by resolution at a
general meeting of union members and that only the collection of (1) union monthly
dues and (2) collective bargaining contributions be permitted.
The FNT's conclusions and proposals on collective bargaining are as follows:
1. To require that workers establish representation committees at their own work places
(RTLT) in order to bargain and decide on individual and collective conflicts;
2. To make all collective bargains struck between central unions and employer confederations (national scope) binding upon representative entities of states (federations),
inter-municipalities, cities, and companies (unions);
3. To create expiration dates in agreements and collective bargaining instruments while
allowing different durations for different clauses within the contract;
4. To establish that resolutions be made at general meetings, with the participation of
both affiliated and non-affiliated members of union entities; and
5. To apply the provisions most beneficial for workers (relative to working conditions)
when more than one collective bargaining agreement exists in the same business field.

18. National Labor Forum, Structure, available at http://fimky.macbbs.com.br/wwwroot/fnt/area.cfm?idarea = 58&idioma = I (last visited 6/2/05).
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Finally, the FNT's conclusions and proposals on conflict resolution are as follows:
1. To extinguish the Labor Court's normative power and to render orders concerning
the reasons claimed by workers for holding strikes;
2. To extend existing collective labor agreements and/or conventions for up to ninety
days in cases of impasse in collective bargaining;
3. To adopt the voluntary arbitration (public or private) of conflicts in cases where the
collective instrument term has been extended and the impasses still persists; and
4. To establish that orders rendered by public arbitration (Labor Court) (1) will not be
subject to appeal and (2) will be subject to the final offer system whereby each party
submits its final proposal for settlement and an arbitrator decides between them,
granting the exact relief requested in the winning proposal.
IV.Canada
In 2004, two important pieces of legislation were passed amending the Criminal Code
of Canada,' 9 both of which have ramifications for Canadian employers.
A. BILL C-45: AN ACT TO AMEND THE CRIMINAL CODE (CRIMINAL LIABILITY OF
ORGANIZATIONS)

Bill C-45, An Act to Amend the Criminal Code (criminal liability of organizations),

0

came into effect on March 31, 2004, and expanded the law with respect to the criminal
liability of corporations for occupational health and safety matters. First, Bill C-45 broadens
the scope of potential criminal liability by expanding the definition of the term "organization" to include "(a) a public body, body corporate, society, company, firm, partnership,
trade union, or municipality" or a "firm, partnership, trade union or (b) an association of
persons that (i) is created for a common purpose, (ii) has an operational structure, and (iii)
holds itself out to the public as an association of persons."" This new definition expands
the targets of potential criminal charges for violations of workplace health and safety obligations beyond the groups targeted by current legislation, which, for the most part, applies
only to entities that employ persons for compensation. Second, Bill C-45 increases the
potential for organizations to be prosecuted as parties for offenses committed by "representatives" of the employer or by its "senior officers." Finally, Bill C-45 creates a new legal

duty for individuals and organizations that undertake, or are responsible for, directing the
work of others, requiring them to take reasonable steps to prevent bodily harm to any such
person, or to any other person, arising from that work or task. This legal duty applies not

only to supervisors and managers, but also to individuals who may not have been assigned
supervisory duties by their employer but who, on their own initiative, undertake to direct
the work of others.

19. Criminal Code, R.S.C., ch. C-46 (1985) (Can.).
20. An Act to Amend the Criminal Code, R.S.C., ch. C-46, § 21 (2003) (Can.).
21. Id. § 1(2).
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ACT TO AMEND THE CRIMINAL CODE (CAPITAL MARKETS FRAUD AND

EVIDFNCE-GATHERING)

The second piece of legislation amending the criminal code, Bill C- 13, An Act to Amend
22
the Criminal Code (Capital Markets Fraud and Evidence-Gathering), became effective
September 15, 2004. It enhances whistleblower protection in Canada by imposing criminal
liability on employers who retaliate against employees who provide information or participate in a criminal or governmental investigation regarding violations of any federal or
provincial law. Specifically, Bill C- 13 amended the criminal code by adding section 425.1,
which makes it a crime for an employer, or person acting on behalf of an employer in a
position of authority over an employee, to take or to threaten the employee with disciplinary
action, demotion, or termination of employment, or to adversely affect the employee's
employment with the intent to restrain the employee from providing information about
the commission of an offense by his employer or by an officer, employee, or director of the
employer to law enforcement officials. This protection also extends to employees who have
already provided information to a government authority. An employer or person who is
found guilty of an offense under section 425.1 is subject to imprisonment for a term not
23
exceeding five years.

V. China
A.

COLLECTIVE BARGAINING AND MINIMUM WAGE REGULATIONS

On January 20, 2004, the Ministry of Labor and Social Security (MOLSS) issued two
regulations on collective bargaining contracts and minimum wages, applicable to both domestic and foreign companies operating in China. The MOLSS believed that labor conditions in China would improve by allowing employees to bargain collectively for employment terms and conditions, and by stipulating minimum wages.
The Provisions on Collective Contracts, 24 effective May 1, 2004, formally permits employees to form a collective group (labor union) in order to negotiate the terms of employment with their employers. The collective contract will be passed if more than half the
employee representatives or employees agree with the negotiated terms in the meeting,
which must be attended by more than two-thirds of the employee representatives or employees. The negotiation group must consist of at least three negotiating representativesappointed by the labor union-and one chief delegate. If there is no labor union, the
negotiating representatives shall be nominated by the employees. More than half of the
company employees must agree on the representatives.
2
The Regulations on Minimum Wage " increased the minimum wages paid in China and
expanded the protections of minimum wage to non-traditional workers, whose hours vary
depending on their employers and jobs. In addition, the regulations provided a formula for
calculating minimum wage that takes into account local conditions, such as living costs,

22. An Act to Amend the Criminal Code, R.S.C., ch. C-13, § 3 (2004) (Can.).
23. Id. § 6(2).
24. Provisions on Collective Contracts, No. 22 Decree of Ministry of Labor and Social. Security, May 1,
2004 (P.R.C.), availableat http://www.isinolaw.com.
25. Regulations on Minimum Wage, No. 21 Order of Ministry of Labor and Social Security.. Mar. 1, 2004
(P.R.C.), availableat http://www.isinolaw.com.
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economic development, and regional average wages. Provincial MOLSS offices calculate
and stipulate the minimum wage and update the value at least once every two years.
The Minimum Wage Regulation applies to employees of many different types of organizations, including domestic enterprises, government offices, and small business firms.
Anyone who pays employees less than the minimum wage is liable to pay the balance to
the employees, as well as a fine. As ofJuly 2004, thirty-one provinces, autonomous regions,
and municipalities in China (not including the Tibet Autonomous Region), had implemented the new minimum wage system, with Shenzhen boasting the highest monthly wage
at RMB 600 (U.S. $73), and Shanghai and Beijing implementing RMB 570 (U.S. $69) and
6
RMB 495 (U.S. $60), respectively.1
B.

RESTRICTIONS ON RECRUITING CITIZENS OF THE PEOPLE'S REPUBLIC OF CHINA FOR

WORK ABROAD

On July 26, 2004, the Ministry of Commerce and the State Administration of Industry
and Commerce issued measures which place new restrictions on companies recruiting People's Republic of China (PRC) citizens to work overseas. 27 The new measures apply to
foreign entities that are not registered in China, foreign individuals, foreign representative
offices, and domestic companies or foreign-invested enterprises whose business scope includes employing PRC individuals to work overseas. Prior to the new measures, only foreign representative offices were prohibited from directly employing PRC citizens to work
overseas because they were required to employ them through the Foreign Enterprise Services Corporation. The new measures do not change the former requirement, but instead,
also require all foreign entities and individuals that are not registered in China to employ
PRC citizens through a domestically registered search company, such as a foreign-invested
human resources company.
Domestically registered search companies must meet the following requirements: (1) a
fixed place of business in China; (2) registration in China for at least three years with
registered capital of not less than RMB 5 million or RMB 3 million if the company is
investing in central or western China; and (3) placement of at least 300 employees for
overseas positions.
VI. Finland
A new act entitled Protection of Privacy in Working Life (759/2004),18 also known as
the Act on Data Protection in Working Life, came into effect on October 1, 2004. The Act
replaces and supplements the Act on Data Protection in Working Life (477/2001),29 and
addresses problems related to camera monitoring at work places, an employer's right to
monitor the e-mail correspondence of its employees, the processing of information on an

26. China Daily, Minimum Wage System Set Up (July 26, 2004), availableat http://www.chinadaily.com.cn/
english/doc/2004-07/26/content 351725.hun.
27. O'Melveney & Myers LLP, China Law & Policy: Foreign Companies Not Allowed to Recruit Directlyin China
(Aug. 3, 2004), available at www.omm.com/webdata/content/publications/clp20040813.pdf.
28. Act on Data Protection in Working Life (795/2004), Ministry of Labor, Oct. 1, 2001. (Fin.)., available
at http://www.finlex.fi/en.
29. Act on Data Protection in Working Life (244/2001), Ministry of Labor, Oct. 1, 2001. (Fin.), available
at http://www.mol/fi/english/working/dataprotcenon.
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employee's drug use, and the conditions under which an employee can be ordered to take
a drug test.
An employer's right to monitor e-mail correspondence is based on employee consent.
Problems arise when an employee's consent cannot be obtained, and yet it is necessary for
an employer to reach information sent to the employee via e-mail. The new regulations
strive to identify those circumstances in which an employer may search and open messages
that are in an employee's personal inbox, but which belong to the employer.
The Act also restricts an employer's right to request narcotics testing of job applicants
and employees. An employer may request a narcotics test certificate from a job applicant
only after the applicant has been selected for the job. Collective screening of all applicants
is banned. Existing employees may also be required to provide narcotics test certificates only
if the employer reasonably suspects that the employee is under the influence of narcotics at
work, or if the employer reasonably suspects that the employee is addicted to narcotics.
The law also provides employers the right to implement camera surveillance in premises
where employees are working, although the purpose of the observation cannot merely be
for the surveillance of the employees. Rather, an employer may conduct camera surveillance
only if the purpose of the observation is also to ensure the personal safety of the employees
and other persons working in the premises; to protect property or supervise the adequate
operations of production processes; or to prevent or clarify situations endangering safety,
property, or production processes. In addition, camera surveillance cannot be used for observing a particular employee or employees, and cannot be installed in private areas such
as bathrooms, locker rooms, or personal break rooms.

VII. France
A.

MAJOR LEGISLATIVE REFORMS PERTAINING TO UNION RIGHTS AND EMPLOYEE
PROFESSIONAL TRAINING

The major legislative development in French employment law in 2004 was the passage
of a law pertaining to union negotiations and collective agreements, and to the professional
training of employees. 30 Act 2004-391 made the following changes to the rules regarding
union negotiations:
1. The allowance of collective agreements between unions and companies at the company level even if they are less favourable than agreements signed at higher branch
levels;
2. The allowance of agreements signed between companies without legally recognized
unions but with employees empowered by legally recognized unions, even when no
employee representative exists;
3. The enforcement of agreements signed by unions representing the majority of a company's employees, even though the union is not legally considered a representative
union; and
4. The allowance of union access to company employees via e-mail communication or
31
through an internet website.

30. Act 2004-391, May 4, 2004,J.O., May 5, 2004, p.7983, availableathnp://www.legifrance.gouv.fr/.

31. The only representative unions allowed by law are the CGT, CFDT, CFTC, FO, and CGC (for
executives).
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The provisions of the law pertaining to the professional training of employees also added
two new rights to existing French training schemes in order to broaden employees' opportunities to benefit from training. The law creates an individual right for every employee
with at least one year of service to receive training sessions of up to twenty hours per year
regardless of the size of the employer. The hours can be accumulated for six years, up to
120 hours. The law also creates a right to specific training for employees whose jobs have
been modified by new technology, thereby allowing employees to evolve along with their
jobs.
B.

SIMPLIFICATION OF THE FRENCH LABOR CODE AND OTHER LEGISLATIVE CHANGES

After vigorous public debate, the French Labor Code was amended to clarify the procedure and timing for dismissals, and to expand the permissible categories for fixed term
employment contracts.32 Another controversial amendment was the conversion of the Whit
Monday holiday33 into a working day without any additional remuneration or compensation. The additional working day, called "solidarity day," is designed to finance measures to
assist senior citizens who suffered during the major heat wave in the summer of 2003. The
new work day also modifies the upper limits for working time.
C.

CASE LAW DEVELOPMENTS REGARDING "AUTO-DISMISSAL," EMPLOYEE USE OF
PROPRIETARY DOCUMENTS IN LITIGATION, AND STOCK OPTIONS

On of October 19, 2004,14 the Courde Cassation (France's highest court) confirmed earlier
jurisprudence regarding recovery limitations for unfair dismissals. In order for an employee
to recover unfair dismissal indemnities, his resignation must be attributed to a situation
caused by the employer and must be supported by facts that amount to an unfair dismissalthat is, a dismissal without real and serious grounds.
On June 30, 2004, 35 the Cour de Cassation held that an employee has the right to retain
and produce in later court proceedings, copies of an employer's documents that the employee had access to in the scope of and while exercising his or her duties of employment.
This right extends only to documents that are "strictly necessary" to the employee's case
against his employer.
Finally, according to the Cour de Cassation'sdecision of September 29, 2004,36 damages
incurred as a result of an employee's lost right to exercise stock options are recoverable
when his dismissal is without real and serious grounds.
VIII. Germany
Several European Union (EU) directives require the Federal Republic of Germany to
introduce employment law provisions designed to protect employees against discrimination.

3 2. The expanded category concerns notably the replacement of the manager of the company, even if the
manager is not working under the provisions of an employment contract.

33. Collective bargaining agreements or company-wide agreements may establish another day off, other
than the Whit Monday. Whit Monday is the last Monday in May.
34. Cass. soc. (chamber for employment law), Oct. 19, 2004 (on file with author).
35. Cass. soc., June 30, 2004 (on file with author).
36. Cass. soc., Sept. 29, 2004 (on file with author).
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Specifically, Council Directive 2000/43/EC implementing the Principle of Equal Treatment
Between Persons Irrespective of Race or Ethnic Origin," Council Directive 2000/78/EC
Establishing a General Framework for Equal Treatment in Employment and Occupation,"s
and Council Directive 2002/73/EC on the Implementation of the Principle of Equal Treatment for Men and Women as Regards Access to Employment, Vocational Training and
Promotion, and Working Conditions, 9 require individual member states to adopt laws that
protect against discrimination in employment and work with regard to race, ethnic origin,
religion and belief, disability, age, sexual orientation, and sex.
The deadlines for implementing the first two of these directives expired in July and December of 2003 respectively, without Germany's compliance.4° The EU Commission has
already announced that it will bring an action against Germany and four other defaulting
member states before the European Court of Justice for failure to implement these directives. 41 In the meantime, Germany's Federal Ministry for Family, Senior Citizens, Women,
and Youth has published a draft anti-discrimination law,42 expected to come into effect in
the first half of 2005. The new law will mean lasting changes in German employment law
and companies' human resource policies and work strategies.
The draft law provides for the establishment of a federal anti-discrimination body to
provide persons who believe they have been subject to discrimination on the basis of race,
ethnicity, sex, religion, disability, age, or sexual orientation access to "low-threshold advisory
services to clarify their situation and to show what legal action may be taken. ' ' 41To facilitate
this function, the new governmental body may seek comments from the parties involved
and may demand information from federal authorities. In addition, the anti-discrimination
body will perform public relations work, take measures to prevent discrimination, and conduct scientific studies on discrimination. Finally, the newly created body will submit reports
to -the Bundestag and Bundesrat every two years.
The draft law also forbids discrimination in connection with agreements under individual
or collective law; measures related to the establishment, implementation, and termination
of employment relationships; access to all forms and all levels of vocational training, further
training, and retraining, including practical job experience; and with regard to membership
and work in job-related organizations on the employee and employer side.44 Under the new
law, employers would be required to take appropriate and necessary measures to protect
4
employees against discrimination. 1
The new law also creates a complaint procedure for employees who believe they have
been subjected to discriminatory treatment. If an employee is discriminated against, he is

37. Council Directive 2000/43, 2000 O.J. (L 180) 22, available at http://eurpoa.eu.int/eur-lex.
38. Council Directive 2000/78, 2000 O.J. (L 1303) 16, available at http://eurpoa.eu.int/eur-lex.
39. Council Directive 2002/73, 2002 OJ. (L 269) 15, available at http://eurpoa.eu.int/eur-lex.
40. See Press Release, European Commission, Commission Takes Member States to the European Court of
Justice for Failing to Implement EU Anti-Discrimination Rules (Dec. 20, 2004), availableat http://europa.eu.
int.
41. The other four member states targeted by the EU are Austria, Finland, Greece, and Luxemburg. The
EU has announced that it will refer these States to the ECJ, but no action has yet been taken. See Id.
42. Draft of the Anti-Discrimination Act (ADA-D), Federal Ministry of Justice, Dec. 15, 2004 (Ger.) (on
file with author).
43. See Id. §40.
44. See Id. § 1-3.
45. See Id. § 11.
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first granted a right of complaint. If the employer fails to take suitable action, the employee
may stop work without losing his or her right to payment. 46 In addition, the affected employee may demand compensation for the immaterial damages suffered as a result of the
discrimination. The amount of recoverable compensation will vary with each specific case.
It must, however, be set at a level sufficient to deter the employer from future discrimination. The use of damages as a deterrent is new in German labor law, which does not
traditionally recognize American-style punitive damage awards. The obligation to pay compensatory damages also applies in cases of discrimination by employees who, on behalf of
their employer, give instructions to and discriminate against other employees or third parties, insofar as the employer has culpably infringed his duty to protect his employees.
A significant change to the existing law relates to the burden of proof. First, the employee
must prove the existence of divergent treatment by showing that he or she has been treated
unequally. A showing of divergent treatment, however, does not automatically constitute
discrimination. The facts presented by the employee merely lead to a presumption that the
divergent treatment is based on discrimination which the employer has an opportunity to
rebut.
Once the presumption of discrimination has been established, the burden of proof shifts
to the employer to show that he has not violated the prohibition on discrimination. In
connection with hiring procedures this means that employers will probably have to carefully
document the reasons for their decisions in order to be able to prove that the a decisions
did not involve discrimination. As a consequence, the new law ultimately shifts the burden
of proof to the detriment of the employer.
Another significant change permits associations representing the interests of persons connected by race or ethnic origin, sex, religion or belief, disability, age, or sexual orientation,
to take legal action against employers on behalf of the persons whom they represent when
those person's rights under the anti-discrimination law have been infringed.
It is clear that the introduction of the anti-discrimination law will lead to considerable
turbulence in German employment law. Numerous existing regulations are based on criteria
that could now form the basis for discrimination (i.e., regulations permitting the dismissal
of older and married employees). In addition, employers may be confronted with the financial risk of compensatory damages currently unknown in German employment law. As
a result, the German legislature will have to consider and implement the new statutory
regulations very carefully.
IX. Hong Kong
A.

PUBLIC SECTOR EMPLOYMENT
47
The landmark case of Lau Kwok Fai & Another v. Secretaryfor Justice was handed down

by Hong Kong's Court of Appeals on November 29, 2004. By a majority of two to one,
the Court held that the Hong Kong government unconstitutionally reduced the salaries of
Hong Kong's civil servants by enacting the Public Officers Pay Adjustment Ordinance.48

46. See Id. § 12-13.
47. Lau Kwok Faiv. SecretaryforJustice,3 HKLRD 570 (H.K. Ct. of App., Nov. 29, 2004), available at http://
legalref.judiciary.gov.hk.
48. Public Officers Pay Adjustment Ordinance, ch. 574 (2002) (H.K.).
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The Court reached this decision by reviewing articles 25, 35, 100, 102, and 104 of Hong
Kong's constitution which came into effect July 1, 1997, the year the United Kingdom
transferred Hong Kong's sovereignty back to Hong Kong. Under the Constitution, the
terms and conditions of civil servants after the handover were to be "no less favourable"
than the conditions enjoyed before the handover. 49 Although the decision is pending appeal
in Hong Kong's highest appellate court, the decision is likely to impact the implementation
of the Public Officers Pay Adjustments (2004/2005), ordinances responsible for the reduction of civil servant salaries on January 1, 2004 and January 1,2005, respectively.50
B.

HEALTH AND SAFETY

The Construction Workers Registration Ordinance 5" was passed to improve the regulation and safety of Hong Kong's construction record, and came into operation on September 18, 2004. The ordinance requires the registration and training of construction workers,
which is to be funded by a levy" imposed on future construction projects. 3
C.

WORKPLACE INJURIES COMPENSATION

The Employees' Compensation Ordinance Order"4 added an occupational disease to the
Employees' Compensation Ordinance (Cap. 282) providing employees or their dependants
compensation to staff or their dependants who contract Severe Acute Respiratory Syndrome
(SARS) or avian influenza (bird flu) in the course of their employment." The Employees
Compensation Assistance (Miscellaneous Amendments) Ordinance"6 amended the Employees Compensation Assistance Ordinance to enable orders of costs to be made in favour
of employers. Prior to this amendment, the Employees Compensation Assistance Fund
Board lacked statutory authority to order costs in favour of employers for costs incurred,
or ordered against them, in proceedings relating to an employee's application for a payment
from the fund. The Employees Compensation Assistance (Amendment) Ordinance 2002

49. Public Officers Pay Adjustment (2004/2005) Ordinance, ch. 580 (2003) (H.K.).
50. Id.
51. Construction Workers Registration Ordinance (18 of 2004) (Commencement) Notice of 2004, L.N.
147 of 2004, availableat htp://www.legco.gov.hk.
52. The Construction Industry Levy, L.N. 55 of 2004, available at http://www.legco.gov.hk. (Miscellaneous
Amendments) Ordinance 2004 which came into operation on 1June 2004 made consequential changes to the
Industrial Training (Construction Industry) Ordinance and the Pneumoconiosis (Compensation) (Assessment
of Levy) Regulations.
53. Construction Workers Registration (Levy) Notice, L.N. 195 of 2004, available at http://www.legco.
gov.hk. This Notice specified that a fee of 0.03% be levied on the value of construction works up to a maximum
of HK$1,000,000.
54. Employees' Compensation Ordinance (Amendment of Second Schedule) Order 2004, L.N. 213 of 2004,
available at http://www.legco.gov.hk/yr03-04/english/subleg/negative/ln029-04-e.pdf.
55. Occupational Safety and Health Ordinance (Amendment of Schedule 2) Order 2004, L.N. 214 of 2004,
available at http://www.legco.gov.hk. The Order was dated 7 December 2004. The Occupational Safety and
Health Ordinance (Amendment of Schedule 2) Order 2004 (L.N. 214 of 2004) requires medical practitioners
to notify the Commissioner for Labour if the practitioner finds or suspects that an employee suffers from an
occupational disease specified in Schedule 2 of the Occupational Safety and Health Ordinance.
56. Hong Kong Labour Department, What's New: Employees Compensation Assistance (MiscellaneousAmendments) Ordinance 2003, available at http://www.labor.gov.hk/eng/news/ecamao2003.htm (last visited May 30,
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7
(16 of 2002) (Commencement) Notice 20045 brought the following provisions of an earlier
ordinance into operation-recovery of payments made by mistake; transitional matters
relating to the Employees Compensation Assistance (Amendment) Ordinance 2002; and
the repeal of the Employees Compensation Assistance (Notice of Insolvency) Regulation."
The Rectification of Errors Order 200419 rectified a number of errors in the Employees
Compensation (Amendment) (No 2) Ordinance 2000.60

D.

EMPLOYEES RETRAINING

The Employees Retraining Ordinance (Amendment of Schedule 2) Notice 200461 and
the Employees Retraining Ordinance (Amendment of Schedule 2) (No 2) Notice 200462
added three additional organizations-the International Social Service in Hong Kong,
Hong Kong Federation of Handicapped Youth, and the Society of Rehabilitation and Crime
Prevention in Hong Kong-to the list of training bodies that may provide or conduct
63
retraining courses for the purposes of the Employees Retraining Ordinance. The Employees Retraining Ordinance was passed in 1992 to provide displaced workers experiencing
difficulties in seeking alternative employment retraining and assistance in developing new
or enhanced skills so that they can adjust to changes in the economic environment.
X. Ireland
A.

EMPLOYMENT EQUALITY

Labor law remained one of the fastest growing areas of law in Ireland throughout 2004
and is continually responsive to the changing needs of employers and employees. EU legislation still remains highly influential on Irish employment law, as demonstrated by the
enactment of the Equality Act 2004 (2004 Act)- that implements certain EU directives on
equality. The 2004 Act came into effect on July 19, 2004 and implemented the EC Directives: 2000/43/EC on equality between persons; 2000/78/EC on equal treatment in employment; and 2002/73/EC on equal treatment between men and women with regard to
employment, access to vocational training, promotion, and working conditions. The 2004
Act extends the Employment Equality Act of 1998 (1998 Act) provisions in relation to
equality of treatment in the workplace and elsewhere. Among its key provisions, the 2004
Act:

57. Employees Compensation Assistance (Amendment) Ordinance 2002 (16 of 2002) (Commencement)
Notice 2004, L.N. 13 of 2004, available at http://www.legco.gov.hk. The notice came into effect on January
21, 2004.
58. Employees Compensation Assistance (Notice of Insolvency) Regulation, Cap. 365 (2002), available at
http://www.legislation.gov.hk.
59. Rectification of Errors Order, L.N. 29 of 2004, available at http://www.legco.gov.
60. Employees Compensation (Amendment) (No 2), Ordinance No. 52 of 2000, L.N. 245 of 2000, available
at http://www.legco.gov.hk.
61. Employees Retraining Ordinance (Amendment of Schedule 2) Notice 2004, L.N. 17 of 2004, available
at http://www.legco.gov.hk.
62. Employees Retraining Ordinance (Amendment of Schedule 2) (No 2) Notice 2004, L.N. 67 of 2004,
available at http://www.legco.gov.hk.
63. Employees Retraining Ordinance, Ch. 423. (1997), available at http://www.legislation.gov.hL
64. Equality Act of 2004, No. 24 of 2004, available at http://www.ucc.ie/law.irlii/statutes/2004-24.php.
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1. Significantly extends the application of the 1998 act to include self-employed persons-including self-employed contractors and partners in partnerships-and to provide protection from discrimination for persons sixteen years and older;
2. Requires employers to take measures to adapt the workplace for employees, or potential employees, who suffer from a disability unless, in doing so, a disproportionate
burden is placed on the employee. Under the existing law, employers could refuse to
provide facilities giving rise to more than nominal cost;
3. Extends the period for submission of complaints from six-months to a maximum of
twelve months, if there is reasonable cause for such delay;
4. Expands the definitions of sexual-harassment and harassment to include conduct that
violates a person's dignity and creates an intimidating, hostile, degrading, humiliating,
or offensive environment.
The Maternity Protection (Amendment) Act 2004 (Maternity Act), effective October 18,
2004, amended the maternity rights of employees in Ireland.6 The Maternity Act made
employees' maternity leave rights more flexible by increasing the entitlements of breastfeeding mothers and extending the father's leave in the event of the mother's death.
B.

CASE-LAw DEVELOPMENTS

In Orr v. Zomax Ltd., *6 the plaintiff's attempt to obtain a common law employment
injunction was rejected by the court. The plaintiff, an engineer made redundant and placed
on paid garden leave during his notice period, claimed unfair dismissal because there was
no valid redundancy and there was an implied term in his contract of employment that the
employer would act fairly and reasonably. The plaintiff sought financial and injunctive relief,
including an order that the defendant continue paying his salary and maintain his pension
and life assurance benefits until the trial of the action, restrain the purported termination,
and prohibit the performance of the plaintiff's duties by any person other than the plaintiff
during such period. At common law, an employer can terminate employment for any reason,
provided adequate notice is given; the employer is not obligated to act fairly and reasonably.
Despite the common law, the plaintiff attempted to establish a new obligation that in the
case of dismissals employers are to act reasonably and fairly. Given that the plaintiff made
no claim as to the adequacy of the notice provided, there was no issue of fairness to be tried
and, therefore, his claim was rejected. In refusing the relief sought, the Court held that the
common law claim for damages for wrongful dismissal is mutually exclusive to a statutory
claim for unfair dismissal under the Unfair Dismissals Acts 1977-2001. The Court further
stated that damages would be an adequate remedy for the plaintiff; in fact, damages would
be the only remedy available to the plaintiff. Furthermore, the Court denied the injunction
on grounds that a court will not order re-instatement of the plaintiff when the defendant
is unwilling to re-instate him and no available position exists.
In McGrath v. Trintech Technologies Limited,67 the High Court rejected an employee's claim
for damages for personal injury and loss of good health stemming from an assignment in

65. Maternity Protection (Amendment) Act 2004, No. 28 of 2004, available at http://www.ucc.ie/law.irlii/
statutes/2004-28.php; Maternity Protection (Amendment) Act 2004 (Commencement) Order 2004, SI. No.
652 of 2004, availableat http://www.ucc.ie.law/irlii/si/2004/652.pdf.
66. Orr v. Zomax Ltd., [2004] IEHC 47.
67. McGrath v. Trintech Tech. Ltd., [2004] IEHC 342.
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Uruguay because the employer had acted as a reasonable and prudent employer and could
not foresee plaintiff's injuries. While on assignment in Uruguay, the employee claimed that
he was subjected to grave work-related stress and pressure resulting in injury to his psychological health and wellbeing. Despite finding that the employee had established a recognisable psychiatric illness, the Court dismissed the claim. The Court reasoned that the
employer did not breach its duty of care, and was hence not liable to the plaintiff in either
contract or tort, because under these circumstances the employer had acted as a reasonable
and prudent employer. It is noteworthy that in finding the defendant reasonable, the Court
placed emphasis on the employer's medical advice as to the employee's illness prior to the
employee taking up the post in Uruguay, and that the employee had not informed the
company of his medical problems while in Uruguay.
A recent noteworthy equality case, McGinn v. Board of Management of St. Anthony's Boys
National School,68 involved a school teacher who worked in the respondent school for over
twenty-three years before applying for the position of principal of the school following the
retirement of the former principal. The claimant alleged that during the course of the
interview process, she was discriminated against on the grounds of gender in the form of
certain inappropriate questions posed to her and was subsequently retaliated against for
making a complaint about the interview process. The Equality Tribunal found that the
inappropriate questions during the interview did not cause plaintiff to lose the job, but
nevertheless, concluded that the questions should not have been asked. The tribunal further
held that she was retaliated against during the remainder of the interview process for complaining about the inappropriate questioning. The Equality Authority, in citing the seriousness of the victimization and other factors relating to the respondent's behaviour,
awarded the Claimant E10,000 for breach of her right to equal treatment and the maximum
award allowable under the 1998 Act-two years' salary totalling £117,362-by way of
compensation for victimisation. The total award of E127,000 was the single largest award
issued by the tribunal to date.
XI. Italy
A.

LABOR LAW REFORM

The Ministry of Labor has issued specific rules and regulations in order to implement
certain aspects of labor law reform implemented by the Legislative Decree No. 276, dated
September 10, 2003 (Decree). 69 With regard to apprenticeship contracts (contratto di apprendistato), the Ministry of Labor has recently issued Circular No. 40, dated October 14,
2004 (Circular),70 which sets forth the basic rules promulgated by the Decree.
There are three different types of apprenticeships: (a) apprenticeships fulfilling educational and training rights or duties (Educational Apprenticeship Contracts), (b) apprenticeships aimed at the attainment of a professional qualification through training at work and
technical or professional learning (Working Apprenticeship Contracts), or (c) apprentice-

68. McGinn v. Bd. of Mgmt. of St. Anthony's Boys Nat'l School, DEC-E 2004/032, available at http://
www.equalitytribunal.ie/php/database-previous-cases/pdf/2004/DEC-E2004-032 .pdf.
69. Legislative Decree no. 276/2003 of September 10, 2003, availab at http://www.isfol.it/BASIS/web/prod/
document/DDD/mlmonog04_ 8.hon.
70. Circular of the Ministry of Labor no. 40 of October 14, 2004 (on file with author).
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ships for the acquisition of a diploma or for higher level training (High Level Training
Contracts). Educational Apprenticeship Contracts are aimed at achieving an educational
qualification through the employment relationship; therefore they are characterized by an
alternation of work and study. Working Apprenticeship Contracts are finalized to achieve
technical and professional competence through the training at work. High-Level Training
Contracts are finalized to achieve a higher level of educational qualification (diploma, degree) during the performance of the duties as employee.
The apprenticeship contract may be entered into by any employer, including those in
the agricultural industry, trade union, or employer's associations with Educational Apprenticeship Contracts for employees fifteen to eighteen years old who have not obtained any
professional qualifications; and Working Apprenticeship Contracts and High Level Training Contracts for employees eighteen to twenty-nine years old (seventeen years old in case
of achievement of professional qualifications).
The duration of the Educational Apprenticeship Contracts depends on the professional
and educational qualification to be achieved by the apprentice, though it cannot exceed
three years. The duration of the Working Apprenticeship Contracts ranges from two to six
years, unless different provisions are issued by the relevant labor unions and/or the regions.
A Working Apprentice Contract may be entered into after completion of an Educational
Apprenticeship Contract, although the total length of the apprenticeships shall not be
longer than six years. The length of the High Level Training Contracts has not been provided for by the law, and therefore, the relevant offices (regions, labor unions and the
training institutions) shall issue such provisions in the future.
The Working Apprenticeship Contracts shall be entered into in writing and provide for
individual training programs for each apprentice, otherwise the contract will be null and
void. The hours of training to be carried on by the apprentice shall be no less than 120
hours for the duration of the apprenticeship. In order to apply the provisions of the circular
to the High Level Training Contracts, regions and provinces will issue specific regulations,
in accordance with relevant trade unions and employer's associations, as well as universities
and educational institutions.
Specific provisions will be issued in order to outline a national model training program,
which will contain the indication of different modalities of training (formal, non-formal,
and informal), and also the training to be performed inside and outside the company. The
regions and the autonomous provinces will also delineate provisions regarding (a) the performance of the training, (b) the appraisal of the apprentice's performance, and (c) the
certification and recording of the competence achieved by the apprentice by performing
the apprenticeship.
B.

WELFARE REFORM

On August 23, 2004, after a lengthy and controversial negotiating process, Law No. 243
(Law) 7' was enacted reforming the welfare and state pension scheme. Specific rules and
regulations shall be enacted in the following twelve months in order to make the reform
completely effective. The reform, which will remain in effect until 2008, seeks to increase

71. Ministry of Economy and Finance, Italy's Stability Programme (Nov. 2004), available at http://europa.
eu.int/comm/economy-finance/about/activities/sgp/countiy/cunnyfiles/it/it242005_en.pdf.
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the retirement age, mainly on voluntary basis, and to develop the non-state pension schemes,
alongside the public pensions, in order to reduce the burden of pensions on the social security.
According to the rule, employees become eligible for pension benefits if they reach a
certain age (sixty-five for men and sixty for women) and social security contribution seniority (no less than twenty years). In addition, employees may voluntary resign and enjoy
the benefits of an early retirement at the age of fifty-seven and thirty-five years of social
security contributions, or the achievement of thirty-eight years of social security contributions (this will increase to thirty-nine years in 2006 and 2007) regardless of the employee's
age. Also, a bonus (a so-called superbonus) will be offered to employees in the private sector
who continue to work after reaching the requirements of early retirement. This bonus is
equal to 32.7 percent of the employee's yearly salary up to Euro 37,883.00, and 33.7 percent
with respect to the portion of the yearly salary above Euro 37,883.00. Should the employee
opt for such a bonus, the employer shall not pay the social security charges due the INPS
(the Italian social security agency).
Starting in 2008, a structured reform will be applied to those employees who will be
entitled to retire upon reaching the retirement age (sixty-five for men and sixty for women)
and social security contribution seniority (no less than five years). Employees may also
voluntary resign and benefit from an early retirement at the age of sixty and thirty-five
years of social security contributions (the age limit increases to sixty-one in 2010 and sixtytwo in 2014) or the payment of social security contributions for forty years, regardless of
the age.
C.

STATUTORY SEVERANCE FUND

Within the framework of the reform,72 special rules have been enacted with respect to
the allocation of the so-called TFR (i.e., the statutory severance fund) to non-state pension
funds. According to Italian employment law, whenever an employment agreement is ter-

minated, employees are entitled to receive various forms of severance compensation, including the TFR.71 The amount of TFR to be paid varies depending on the employee's
salary and length of service. Typically, it is equal to approximately one month's salary multiplied by the years of service with the same company. Before the reform, the aggregate
TFR accrued in favor of all employees, and was an integral part of the companies' balance
sheet with a low, but guaranteed, rate of interest and was used by the employers as a source
of self-financing. Under the reform, the TFR will be allocated to non-state pensions funds
by means of the principle of implied consent (silenzio-assenso) of the employee. But in case
the employee fails to expressly indicate how he intends to utilize the TFR for pension
purposes within six months from the date of hiring or implementation of the law, the TFR

will be automatically assigned to non-state pensions funds according to the modalities defined by further provisions which will be issued during the following months.
XH. Japan
Reflecting the severe economic situation of Japan, many companies in Japan have aggressively tried to reduce their costs, including personnel expenses. It has been reported

72. Piero Marchettini, InternationalAccounting Standards 19 Applicable to Severance Pay, at 13-14, available at
http://www.mellon.com/hris/pdf/gv-4q04.pdf(last visited 06/02/05).
73. Id.
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that a large number of companies have failed to pay overtime work allowances to employees
working overtime.7 4 Recently, the Ministry of Health, Labor, and Welfare (MLHW) announced that unpaid overtime work in 2003 could be equated to approximately 239 hundred
million yen worth of labor and that 1184 companies were directed by regional Labor Standards Offices (LSO) to pay allowances retroactively for such unpaid overtime work. To
correct these circumstances, the MHLW instructed LSOs to handle any unpaid overtime
claims by employees very strictly. In addition, the MHLW set November 2004 as a month
for crusades against unpaid overtime work. As a result, the names of companies, including
leading Japanese companies, that have been ordered by an LSO to correct its unpaid overtime practices have been exposed to the public. Thus, the tailoring of the working hours
system to avoid the legal and reputation risk of unpaid overtime work has become a significant issue for Japanese companies.
XIII. The Netherlands
A.

NON-COMPETE LEGISLATION

On September 22, 2004, the Second Chamber of the Dutch Parliament (Tweede Kamer)
approved a legislative proposal on the amendment of the current non-compete legislation. 5
Pursuant to this new legislation, a non-compete clause in an employment contract must at
least contain the duration thereof, the geographic scope, a clear description of the activities
which are prohibited, as well as a provision that reasonable compensation be paid by the
employer in case the employer wishes to hold the employee to the non-compete clause
upon termination of the employment agreement. Under the draft legislation, an employer
does not have to pay the employee any compensation in relation to the non-compete clause
if (1) the employer informs the employee during the course of the employment agreement
or at the latest, at termination, that he will not hold the employee to the non-compete
clause; (2) the employee terminates the employment agreement and the employer announces that he will not hold the employee to the non-compete clause; or (3) the employer,
in the event of termination of an employment contract for a definite period of time, announces that he will not hold the employee to the non-compete clause at the latest one
month prior to the expiration date of the employment contract. The amended proposal is
currently being reviewed by the Dutch Senate, which is not expected to make any changes.
B.

PROPOSED NEW ACT ON CO-DETERMINATION OF EMPLOYEES

In October 2004, the Dutch Ministry of Social Affairs and Employment submitted a new
draft act on the co-determination of employees (Wet medezeggenscbap werknemers: the
"WMW") with the Dutch Parliament. 76 The new act is intended to replace the existing
Works' Council Act (Wet op de ondernemingsraden).

74. Ames Gross & Rachel Weintraub, 2004 Human Resources Trends in Japan (Dec. 2004), at http://www.
pacificbridge.com/Pubhcations/JapanDec2004.htm.
75. Freshfields Bruckhaus Deringer, European Labour Law Bulletin, The Netherlands: New Legislation on
Non-Compete Clauses (Jan. 2005), at 3, availableat http://www.freshfields.com/practice/epb/publications/news
letters/labourlaw/10427.pdf.
76. Dr. R.H. van bet Kaar, The Dutch System of Enterprise-Level Workers' Participation,(Nov. 2004), at 8,
availableat http://www.seeurope-network.org/homepages/seeurope/file-uploads/microsoftword-netherandscountry-report-revl 104.pdf.
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The WMW will allow employers, associations, and unions substantially more latitude to
tailor arrangements that fit their specific wishes and needs in the field of co-determination.
For example, they will be able to agree on giving the works council (ondernemingsraador
"OR") less powers than those set forth in the WMW They are currently not able to do so.
Also, a group of companies will no longer be required to establish a central or group works
council, as is the case under existing legislation. But the obligation to establish a works
council where there are fifty or more employees will continue to apply.
Furthermore, election of members of the works councils will be simplified and will be
held during one particular week each year. The expectation is that this will draw more
attention to these elections and increase the interest of employees to become members of
a works council. Temporary employees who have been working within the company for a
period of at least six months will have the same representation rights as permanent employees. The WMW grants these rights to the temporary employee within the hiring company as well as with the employer (the temporary agency). Also, the industrial committee
will cease to exist, opening the path to the cantonal sectors (sector kanton) of the district
courts for the general settlement of disputes.
C. SPECIAL TREATMENT OF ELDERLY EMPLOYEES NOT PERMISSIBLE

On September 24, 2004, the Equal Treatment Commission (CGB) ruled that employment regulations granting elderly employees more holidays (seniors' days) than their
younger colleagues are not permissible. The CGB is of the opinion that such days are
contrary to the Equal Treatment Act regarding age and labour. The CGB held that the
reasons for granting elderly employees more holidays, recuperation and reward for loyalty
and longevity, were not legitimate and that the desired objectives could have been achieved
by other means without making a distinction on the basis of age.
D.

DUTCH GOVERNMENT TAKES MEASURES TO DISCOURAGE SUPPLEMENTATION OF

DISABILITY BENEFITS BY EMPLOYERS

Pursuant to Dutch labor law, the employer is under the obligation to continue paying
70 percent of an employee's salary during the first two years of sickness with a maximum
of 70 percent or EUR 167 gross per day. But many employers supplement the amount of
benefits provided to the employee to 100 percent of their salary through the use of contractual supplementary arrangements.
The Dutch Government, in an effort to discourage this practice by employers, which
provides employees with an incentive not to try to re-enter the work force as soon as
reasonably possible, has submitted draft legislation to Parliament restricting an employee's
potential entitlement to benefits under the Disablement Benefits Act (WAO). According to
the legislation, if during the second year of sickness an employee receives more than the
70 percent of EUR 167 gross per day to which he or she was entitled under the Sickness
Benefits Act, he will not receive any disability benefits. In other words, any contractual

supplementary arrangements will prevent the employee from obtaining benefits under the
WAO.
XIV. Singapore
A.

ENHANCEMENTS TO MATERNITY AND CHILDCARE LEAVE

On August 25, 2004, the Singapore government announced a comprehensive new package of measures to support parenthood. These measures were introduced in an effort to
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address the problem of declining birth rates in Singapore. Most notably, the new measures
include enhanced maternity leave and statutory childcare leave. Both the Employment Act
(EA) and the Children Development Co-Savings Act (CDCA) have been amended, effective
October 1, 2004, to implement these changes.
1. The CDCA77
As of October 1,2004, working mothers have a right to take up to twelve weeks ofmaternity
leave (enhanced maternity leave). The CDCA provides for a paid twelve weeks maternity
leave for the first four children at an employee's gross rate of pay. The CDCA maternity leave
benefit is only available if (1) the child is a citizen of Singapore at the time of the child's birth;
(2) the employee has fewer than four living children at the time of her confinement; (3) the
employee is (i) lawfully married to the child's natural father at the time the child is conceived
or (ii) becomes lawfully married to the child's natural father after the child is conceived but
before the child's birth, whether or not such marriage remains subsisting at the time of the
child's birth; and (4) the employee has served the employer for not less than 180 days
immediately preceding the day of her confinement.
The employer is entitled to claim reimbursement from the Government for the female
employee's pay during the enhanced maternity leave period as follows:" 8
1. for the first and second child, the employee's salary for her absence from work after
the first eight weeks of her maternity leave. The amount reimbursed is capped at
$10,000 (inclusive of the employer's Central Provident Fund (CPF) contributions) in
respect of that employee; and
2. for the third and fourth child, the employee's salary for the whole twelve weeks of her
absence from work. The amount reimbursed is capped at $30,000 (inclusive of the
employer's CPF contributions) in respect of that employee.
2. The A 70
A female employee is entitled to maternity leave of twelve weeks, but only with respect
to children born during her first two confinements. The EA does not require that the child
is a citizen of Singapore at the time of birth.
The employer is obliged to pay the employee during the first eight weeks of her maternity
leave. The CDCA makes it clear that no female employee shall be entitled to take leave
from work or to receive any maternity leave payment under the EA with respect to any
confinement where she is entitled to the same benefits under the CDCA. As is the case
under the CDCA, in order to avail herself of the maternity leave benefit under the EA, the
female employee must have served the employer for at least 180 days immediately preceding
the day of her confinement.
Finally, pursuant to the EA, under certain circumstances, each working parent will be
entitled to two days of statutory employer-paid childcare leave per year if they have any

77. Ministry of Manpower, FAQ's: Who is Eligible, availableat http://www.mom.gov.sg (last visited May 31,
2005).
78. Ministry of Manpower, FAQ's: Government-PaidMaternity Leave for Employers, available at http://www.
mom.gov.sg (last visited May 31, 2005).
79. Ministry of Manpower, FAQ's: Maternity Protectionand Beneits, availableat http://www.mom.gov.sg (last
visited May 31, 2005).
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child under the age of seven. The leave is granted on a per parent basis, regardless of the
number of children. Employers may also confer a contractual right to childcare leave on
employees to whom the EA is not applicable.8o
C.

ESTABLISHMENT OF THE WoW!

(WORK-LIFE WORKS!)

FUND

To help create a workplace environment that helps Singaporeans harmonize family and
work commitments, the Government has introduced a new $10 million WoW! Fund."'
This fund will provide financial support to companies to develop and implement familyfriendly work practices, such as flexible work arrangements for staff. Organizations may
apply to the Ministry of Manpower (MOM) for the fund after October 22, 2004.
D. THE NEW "S" WORK PAss
MOM has modified the work pass system to meet the demand for middle-level skilled
manpower." The MOM has introduced a new category of work passes, called S passes, to
replace the previous Q2 passes. The Work Pass Division of MOM started to process applications for S passes onJuly 1,2004. Under the work pass system, professionals, managers,
and executives can enter Singapore on the P (P1 and P2) and Q (QI and previously, Q2)
employment passes. Semi-skilled or unskilled workers come in on work permits. The large
gap between employment pass holders and work permit holders has made it difficult for
companies to bring in middle level manpower. This has resulted in an unfilled demand for
such middle level skill-sets.
The following is a brief overview of the new S Pass:
1. The S Pass is targeted at skilled workers, technicians, and professionals, particularly
those at the diploma and post-secondary level. The S pass is neither an employment
pass nor a work permit. It is a new work pass category.
2. The main criteria for an S pass is a minimum salary of $1,800 and an acceptable tertiary
qualification. 3 The MOM will supplement these two criteria with a system of points
based on salary, educational qualifications, number of years of work experience, and
job type (e.g., whether the potential S pass holder is a professional or specialist position, etc). The points allocated for each category of criteria will vary over time depending on market conditions.
3. A limit is imposed on the number of S pass holders in each company based on a quota
4
of 5 percent of each company's local and work permit workforce8

80. Press Release, Ministry of Manpower, National Triparite Advisory Panel (NTAP) Releases Guidelines
on Family Friendly Workplace Practices (Aug. 30, 2004), 1 17, available at http://www.mom.gov.sg.
81. Ministry of Manpower, FAQ's: Rationaleof WoW! Fund, available at http://www.mom.gov.sg (last visited
May 31, 2005).
82. Ministry of Manpower, FAQ's: General Information on S Pass, available at http://www.mom.gov.sg (last
visited May 31, 2005).
83. Ministry of Manpower, FAQ's: Criteriafor S Pass, availableat http://www.mom.gov.sg (last visited May
31, 2005).
84. Ministry of Manpower, FAQ's: Dependency Ceiling, availableat http://www.mom.gov.sg (last visited May
31, 2005).
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4. S pass holders are subject to a levy pegged at the skilled levy rate for work permit
holders (S$50).8 The levy serves to moderate demand for foreign workers in general.
5. There are no restrictions on the nationality of S pass holders, no maximum duration
of employment in Singapore, and no maximum age of employment (subject to the
prevailing retirement age).
6. S pass holders earning above $2,500 basic monthly salary will be given dependant
privileges. This is in contrast with existing Q2 pass holders, who do not enjoy dependant privileges.
7. Existing Q2 passes will be automatically converted to S passes upon renewal. Although
it is not compulsory to convert the Q2 pass to the S pass while the Q2 pass is still
valid, Q2 pass holders earning above $2,500 may wish to convert to the S pass in order
to enjoy the dependant privileges.
8. Upon issue, the S pass will be valid for an initial period of two years. The validity of
the S pass for Q2 pass holders converting to the S pass is also two years. In both cases,
the S pass is renewable for three years thereafter, subject to evaluation by the MOM.
E.

AMENDMENT OF THE TRADE UNIONs ACT

The Trade Unions Act was amended, effective May 5, 2004, to confer on the officers of
a trade union (and any other persons duly appointed by the trade union to represent its
members in negotiations with a view to a collective agreement) the authority to bargain
collectively for all the members and to bind all the members by a collective agreement,
without the need for ratification by the members.
XV. Spain
In Spain, non-competition clauses in employment contracts will be valid and enforceable
only if adequate financial compensation is paid to the employee upon termination of the
employment relationship, and the employer has an effective commercial or industrial interest in preventing the employee from competing, and the agreement is limited in time.
Recently, the Spanish Supreme Court ruled that opt-out clauses whereby the employer
may waive the non-competition obligation by giving prior notice, thus avoiding payment
of the consideration, are null and void. 6 The Court held that non-competition clauses
should be binding on both parties because there is a double benefit-the employer ensures
that the former employee does not use the knowledge acquired in the former job and the
employee ensures financial stability at the end of the contract, avoiding the urgent need to
find new work. Because the court considers that these benefits are bilateral, reciprocal
obligations, it believes that compliance cannot be left to the discretion of one of the contracting parties. Therefore, once the post-contractual non-competition clause has been
executed, if the employee is not in breach of the clause he will be entitled to payment of
the agreed compensation.

85. Ministry of Manpower, FAQ's: Levy Controls, available at http://www.mom.gov.sg (last visited May 31,

2005).
86. See Naiara Rodriguez Escudero, New Spanish Case Law on Non-Competition Covenants, EUROPEAN EMPLOYMENT LAW BREWING, Issue 8, at 12-13 (Feb. 2005), availableathttp://www.linklaters.com/pdfs/publications/

european-employmentlawbriefing/050216.pdf.
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XVI. Taiwan
A.

THE PROMULGATION OF THE LABOR PENSION FUND ACT

In June 2004, the Labor Pension Fund Act (LPFA) was enacted introducing a new pension system for Taiwan.87 The primary goal of the LPFA was to replace the existing nonindividualized pension fund system (Old Mechanism) under the Labor Standards Act (LSA)
with a new personal portable pension fund account system (New Mechanism). In order to
allow industries to be fully prepared for the New Mechanism, it will not be implemented
until July 1, 2005. The major provisions of the new pension system are described below.
Under the LPFA, an employer shall contribute at least 6 percent of an employee's
monthly salary to a centralized fund maintained by the Labor Insurance Bureau,88 with each
employee having their own individual sub-account within that fund. The employee fund is
portable, meaning the employee may receive pension payments even if the employee works
for different employers during his or her career. This is the major change and key improvement over the existing system in which the pension fund was not individualized and the
employee had to work for the same employer to be entitled to retirement benefits.
The contributions made by an employer to an employee's personal pension fund account
per month shall not be less than 6 percent of the monthly salary of such employee. 89 Previously, the contribution by employers ranged from a minimum of 2 percent to a maximum
or 6 percent with no requirement that the fund be fully funded, only that the minimum 2
percent be provided.
The employees may apply to receive the payment of pension benefits monthly or in a
lump sum. The monthly pension payments can be made only if an employee reaches the
age of sixty and has been working for fifteen years or longer. 90 Under the existing system,
the pension payments could only be lump sum.
Other provisions of the LPFA include:
1. All domestic employees who are protected by the LSA shall be covered under the
LPFA. Those employees or managers who are not protected by the LSA may participate voluntarily in the New Mechanism after obtaining the consent from their
employers. 9'
2. Industries meeting certain criteria may apply with the competent authorities to purchase annuity insurance under insurance-related laws in lieu of the New Mechanism.92
The payment of annuity insurance premiums by employers shall not be less than 6
percent of the average wages of the employees. 93
3. Except for the annuity insurance under the LPFA, employers are prohibited from
designing their own pension fund mechanism to replace the New Mechanism 4

87. Labor Pension Fund Act (2004), available at http://www.bli.gov.tw/english/sub.asp?a=0008186[hereinafter LPFA].
88. Id. at art. 14.
89. Id.
90. Id. at art. 24.
91. Id. at art. 7.
92. Id. at art. 35.
93. Id. at art. 36.
94. Id. at art. 22.
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4. The employees who have been protected by the LSA before the enforcement of the
LPFA may choose to continue under the Old Mechanism if they continue to work
95
for the same employer before and after the implementation of LPFA. If an employer
has employees who choose to stay with the Old Mechanism, the employer shall still
set aside each month the pension funds for those employees within five years from
will be sufficient to pay
the enforcement of the LPFA to the extent that the amount
96
for the pension funds of those employees when they retire.
5. For those employees who choose to participate in the New Mechanism, their seniority
under the Old Mechanism would be carried over. Unless otherwise agreed between
the employer and employees, the carried-over seniority will not be cashed out upon
the enforcement of the LPFA, but will be used to calculate the severance pay or
97
pension payment when the employees leave their current employers.
6. When calculating the severance pay of those employees under the New Mechanism,
only their seniority under the New Mechanism will be used to calculate their severance
pay; their Carried-over Seniority will be calculated separately by applying the formula
under the LSA. 9s For each year of service, an employee will receive a severance pay
equivalent to 50 percent of his or her average monthly salary.
7. An employer who violates the LPFA thereby causing damages to its employees shall
be liable for the damages and losses sustained by its employees and will incur certain
penalties. The penalties are heavy under the LPFA and may be imposed consecutively
until rectification."

XVII. Thailand
The Thai government did not witness any material changes in employment laws or
regulations in the final year of Tahi Rak's first term. Thailand's civil law jurisdiction, which
is dependant on government focus and action for change, was largely consumed with domestic and international developments, and less so with material legislative change.
The judicial system still plays an integral role in the development of Thailand's employment laws, despite the limited role that precedent plays. In the past twelve months, a number
of judgments were handed down that will affect employers, unions, and employees. These
and other practical developments are as follows:
A.

DEVELOPMENTS IN THE LAW OF REDUNDANCY

AND SEVERANCE

The courts had numerous occasions during which a more detailed proclamation of the
law on severance, redundancy, and unfair dismissal were further clarified or extended. In

summary, the various decisions handed down by the Supreme Court confirmed that the
Labor Protection Act provisions mandating severance and termination payments were
linked to a strict definition of wages. Benefits like loading payments, food vouchers, and
other payments that were incidental to any work performed and not calculated by the

95.
96.
97.
98.
99.

Id. at art. 8.
Id, at art. 9.
Id. at art. 11.
Id. at art. 11.
Id. at arts. 45-55.
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amount of work performed, were not to be included in the calculation of total severance
payments. This position continues to receive different interpretations, but the law now
developing within the judiciary is encouraging employers to define their employment contracts with greater care and specifically to allocate and define benefits separately, as unrelated to the calculation of wages.
B.

PRACTICAL DEVELOPMENTS IN THE LABOR FORCE

As Thailand increases job opportunities, production, and service, traditional tensions in
the labor markets are becoming apparent. Unions, governed by the Labor Relations Act,
continue to introduce themselves to the shop floors across Thailand's manufacturing sector.
The energy market, together with other sectors where privatization is on the government's
agenda, has experienced the greatest union activity. The textiles market and automobile
sector are also experiencing similar increases in union activity.
There have been few changes in the relevant legislation. The increased activity among
unions, however, has exposed experience gaps at the Labor Inspector level resulting in more
domestic and international union complaints and litigation. We expect to see a significant
increase in union related activity in 2005 and following. The sophistication level and activity
levels are likely to increase with any campaign by the government to increase privatization
efforts. The results of the federal election, held in early 2005, will no doubt shape much of
the agenda for the year.
C.

ANTICIPATED DEVELOPMENTS IN

2005

The government has now introduced its first bilateral free trade agreement affecting the
labor markets. Thailand is also a signatory to the World Trade Organization (WTO), and
this will require an active legislative agenda for 2005. This will include amendments to the

administration of the immigration and labor departments for foreign workers; the introduction of additional regulation of the telecommunications sector; the prospect of significant infrastructure projects and public/private partnerships; as well as, the introduction of
competition laws and regulations.
The emergence of China is being felt by Thailand as it seeks to retain its status in

important labor market sectors including the automotive and textiles industries. This is
likely to promote greater union activity and an increase in severance and redundancy claims.
It should be noted that a large amount of the court's work now is in the area of unfair
dismissal. Unfair dismissal as a ground for complaint is conspicuously missing from the
statute books of this civil jurisdiction, but remains a strong basis for complaint in Thailand.
Coupled with the likely increase in Supreme Court and Labor Court activity in this area,
it is possible that the initial overtures from the government may be made to introduce
regulating legislation for unfair dismissal complaints.
As the Thai people look to their first opportnmity since the Thai Rak took majority to
assess Thai Rak's performance, they face a few challenges, including a world with an active
Chinese labor force now gainfully employed and producing at costs significantly lower to
Thailand, a VTO agenda that will drive legislative change, and free trade agreements
concerned with the free movement of labor and labor standards across the region. The year
2005 is likely to be a significant year for change in employment law in Thailand.
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XVIII. United Kingdom
A.

THE EMPLOYMENT ACT

2002

(DISPUTE RESOLUTION) REGULATIONS

2004

On October 1, 2004, the Employment Act 2002 (Dispute Resolution) Regulations 2004
came into force ushering in a new statutory dispute resolution procedure in the United
Kingdom. 00 This new regime changes the way in which dismissals, disciplinary action, and
workplace grievances are addressed. Failing to follow these statutory dispute resolution
procedures will give rise to a number of significant legal consequences both for employers
and employees.
The key component of the new regulations is a three-step statutory procedure to be used
in dismissals, disciplinary actions, and grievances as follows: (1) the issue must be put in
writing, (2) the employer must meet to discuss the issue with the employee, and (3) the
employer must conduct an appeal meeting if necessary. For dismissals and disciplinary
actions, the employer is required to provide the employee with a written statement of the
reasons for dismissal or the intended action, followed by a meeting to discuss the action
taken or proposed to be taken, and an appeal of the employer's decision. In limited circumstances (e.g., a serious or gross misconduct issue) the employer may utilize a modified
procedure including a written statement followed by an appeal. The statutory procedures
apply not only to dismissals on conduct or capability grounds, but also to dismissals on
other grounds, such as redundancy, non-renewal of a fixed term contract, ill health, and
retirement.
In relation to dismissal claims, failure to follow the statutory procedure will make the
dismissal automatically unfair. Failure by the employer to comply with the statutory procedures, in relation to any employment claim brought in a tribunal, may result in a 10 to
50 percent increase in the award for compensation. Therefore, if an employee is bringing
a claim for discrimination under which he can recover unlimited damages, this increase is
potentially very significant. But if the employee is at fault this policy will lead to a significant
decrease in compensation.
The same three-step process also applies to employee grievances, with the employee
providing a written statement to the employer outlining the grievance, followed by a meeting to discuss the issue, and an appeal meeting if necessary. If the parties agree, or are
unable to complete a step (e.g., the employee is no longer employed and has moved away
and cannot reasonably attend a meeting), then the modified two-step process may be utilized. The standard grievance procedure applies to both current and former employees.
Furthermore, a new claim form was prescribed and will become obligatory beginning
April 6, 2005. The claim form requires the claimant to confirm if they have previously
raised the subject matter of the claim with their employer in writing at least twenty-eight
days before presenting the claim and, if not, the reasons for not doing so. This procedure
is intended to ensure that employees comply with the new statutory grievance procedures.
B.

EMPLOYMENT RELATIONS ACT

2004

The Employment Relations Act 2004 expands the role of companions or representatives
01
at disciplinary and grievance hearings. ' The right for a companion to attend disciplinary
100. Employment Act 2002 (Dispute Resolution) Regulations 2004, SI 2004/752, available at http://www.
john.antell.name/S12004752.htm.
101. Employment Relations Act 2004, c. 24 (Eng.), available at http://www.uk-legislation.hmso.gov.uk/axts/
acts2004/20040024.htm.
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hearings was introduced by the Employment Relations Act 1999. The companion can be
a work colleague or a trade union representative even if the union is not recognized by the
employer. Under the new act, the companion will be entitled to argue the worker's case,
sum up that case, and respond on the worker's behalf to any views expressed at the hearing.
The companion will not, however, be entitled to answer questions on the employee's behalf.
C.

DEVELOPMENTS IN EMPLOYMENT EQUALITY

Two cases this year have clarified the effects of the Employment Equality (Sexual Orientation) Regulations 2003 and the Employment Equality (Religion or Belief) Regulations
2003, which came into effect in December 2003. In the case of Ibrahim v. TButcherMastics
Ltd.,102 the use of a derogatory homosexual term when addressing someone, despite knowing
the person was heterosexual, was held not to be discriminatory. In the case of Copsey v.
WBB Devon Clays Ltd.,10 seven-day shift periods were not discriminatory on the basis of
religion (the devout Christian did not want to work on Sundays) because the worker was
free not to accept the shifts and indeed did not have to work for the employer.
D.

DISABILITY DISCRIMINATION

As of October 1, 2004, the prohibitions of the Disability Discrimination Act 1995 (DDA)
will apply to employers of all sizes, instead of only those with fifteen or more employees as
the existing law provided. 4 Other changes include extending the types of occupations
covered by the DDA, modifying the definition of discrimination, making disability harassment unlawful, and modifying the inquiry regarding adjustments. Failure to provide adjustments to a disabled person will no longer be justifiable rather, the inquiry will be whether
the making of the adjustments was reasonable.o5
Following a recent decision by the House of Lords in Archibaldv. Fife Council, employers
may now have to positively discriminate in favor of disabled employees to be in line with
the new reasonable adjustment requirements.106 That is, employers may have to treat disabled employees more favorably than others if doing so would be a reasonable adjustment
under the DDA. Such positive discrimination is new to the English legal system and meeting
these requirements could have substantial financial consequences. In Archibald, a disabled
employee unable to perform the functions of her job applied for various sedentary, administrative posts within the Council.107 The employee was automatically short listed for interviews for the available positions on account of her disability, but despite this advantage,
she could not pass the competitive interviews and was dismissed. 10 The Employment Tribunal dismissed the case finding that her dismissal was justified and that the Council had
not violated the Act because to provide adjustments would have meant treating her more

102. Ibrabim v. T Butcher MasticsLimited, 24 May 2004; case no. 1100425/04.
103. Copsey v. WWVB Devon Clays Ltd, [2004] All E.R. (D) 219 (E.A.T. 2004).
104. Disability Discrimination Act 1995 (Amendment) Regulations 2003, c. 50 (Eng.), available at http://
www.opsi.gov.uk/si/si2003/draft/20035776.htm.
105. Id.
106. Archibald v. Fife Council, [20041 U.K.H.L. 32.
107. Id.
108. Id.
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10 9
The House of Lords granted the appeal and remitted
favorably than other employees.
the case to the Tribunal holding that an employer may have to treat a disabled employee
0
more favorably if doing so would amount to a reasonable adjustment under the DDA."
The DDA also overrides what were previously acceptable sick pay policies. In Nottingham
County Council v. Meikle, a sight-disabled teacher took sick leave after no adjustments were
made to accommodate her."' After 100 days, her pay was reduced in line with the employer's policy. This reduction in pay was held to be discriminatory and the employer's
2
failure to take reasonable steps amounted to a discriminatory constructive discharge."

E.

COLLECTIVE REDUNDANCY AND PROTECTIVE AwARDs

Pursuant to the Trade Union Reform and Labour Relations (Consolidation) Act 1992,
when twenty or more employees in one establishment are being made redundant within
ninety days, employers are required to consult with representatives of the employees and
3
to provide the employees with certain information." If the employer fails to so, a protective
award may be made against them in favor of the employees. Previous case law suggested
that the award was compensatory and if the redundancies would have occurred in any event,
then the full award may not be given. The case of Susie Radin Ltd. v. GMB, however, has
established that the protective award is a sanction against the employer and not compen4
satory in nature." In addition, whether the redundancies would have occurred in the absence of consultation is irrelevant; if no consultation takes place then the maximum award
should be given if it is just and equitable to do so.

XIX. European Union
There have been a few significant employment developments in Europe this year. But
there have been a few important changes that will be addressed.

A.

EUROPEAN WORKS COUNCILS

The European Court of Justice held in Kiihne & Nagel, that where the central management of a company is not located in a member state, the responsibility for providing the
information to employees' representatives necessary to establish a European Work Council
(EWC) must be taken to the management of the group or undertaking employing the greatest
5
number of employees in any member state, the so-called "deemed central management.""

109. Id.
110. Id.

111. Nottingham County Councilv. Meikle, 2 All E.R. 97 (Eng. C.A. 2004).
112. Id.
113. Trade Union Reform and Labour Relations (Consolidation) Act, 1992. c. 52 (Eng.), availableat http://
www.hmso.gov.uk/acts/acts 1992/Ukpga 19920052-en-16.htm(last visited May 13, 2005).
114. Susie Radin Ltd. v. GMB, 2 All E.R. 279 (Eng. C.A. 2004).
115. TLT Solicitors, Legal Update: Employment Law On Line Update (Jan. 19-23, 2004), at http://www.dt
solicitors.co.uk/legal-update/Employment-Law-Online-Update/2004/P4699.asp.
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B. EU

WORKING TIME AMENDMENTS

In September 2004, the European Commission issued a proposal to amend the EU working time Directive." 6 The Working Time Regulations set out a maximum working week
of forty-eight hours with at least twenty days paid leave per year." 7 Previously, member
states were free to opt out of this requirement. Under the proposed amendment, however,
the opt out may be restricted so that it applies only if it is expressly allowed under collective
agreements and if the individual worker consents. The employee's consent may not be given
at the same time as the contract of employment is signed or during any probation period,
as consent may not be a condition of the employment offered. " 8 The consent must be in
writing and is valid for a maximum of one year with the possibility of renewal, and no
worker must work more than sixty-five hours a week, unless the collective agreement provides otherwise." 9 Although these changes were approved by the European Parliament
recently, they are only proposals.
C.

TRANSFER OF UNDERTAKINGS (PROTECTION OF EMPLOYMENT) REGULATIONS

1981

Various references have been made to the European Court ofJustice ("ECJ") concerning
Transfer Of Undertakings (Protection Of Employment) Regulations 1981 ("TUPE"). A
case from Luxembourg sought to clarify whether the Directive applies to a transfer from a
non-profit association to the State, 120 while a case from Austria sought to clarify whether
TUPE applies to the transfer of social assistance activities from a hybrid private organization into the private sector.'' In addition, the House of Lords of the United Kingdom
Parliament has referred Celtec Ltd. v. Astley to the ECJ. In that case, the Court of Appeal
held that there had been a transfer of an undertaking that took place over the course of
three years. 2 The ECJ has been asked to determine whether the Court was correct in
ruling that the Directive does not imply that a transfer must take place at a particular
moment in time." 3
XX. United States
A.

SUPREME COURT EMPLOYMENT CASE LAW

The Supreme Court of the United States did not issue any monumental employment
law decisions during the past year, but a few of the more significant cases are discussed

116. Commission of the European Communities, Proposal for a Directive of the European Parliament and
of the Council Amending Directive 2003/88/EC Concerning Certain Aspects of the Organization of Working
Time, COM(04)607 final, 2004/0209 (COD), available at http://www.europa.eu.int/eur-lex/lex/LexUriServ/
site/en/com/2003/com2OO4_O607en0l.pdf.
117. Id.
118. Id.
119. Id.
120. Case 425/02, Boor v. Ministre de la Fonction Publique, 2004 E.C.R. 00, (2004), availableat http://
europa.eu.int/eur-lex/lex/LexUriServ/site/en/oj/2005/c-006/c-00620050 108en00090009.pdf.
121. Case 297/03, Sozialhilfeverband Rohrbach v. Arbeiterkammer Oberbsterreich, (2003) Oj. C226/6,
available at http://europa.eu.inteur-lex/pri/en/oj/dat/2003/c-226/c-22620030920en060006.pdf.
122. Astleyv. Celtec Ltd. [2002] I.C.R. 1289.
123. Case 478/03, Celtec Ltd. v. Asdey, 2005 E.C.R. 00(2005), available at http://europa.eu.int/eur-lex/pri/
en/oj/dat/2004/c_021/c-02120040124en00170017.pdf.
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here. In June 2004, the Court recognized for the first time in Pennsylvania State Police v.
Suders that a plaintiff can sue an employer for "constructive discharge" under Tide VII of
the Civil Rights Act of 1964.114 More importantly, the Court ruled that when an official act
does not underlie the constructive discharge, the employer can avail itself of the affirmative
defense established in the Court's EllerthiFaraghercases to avoid liability for the conduct
of its supervisors or employees. 2 Accordingly, unless the employee quits in reasonable
response to an employer-sanctioned adverse action officially changing his employment
are available in response to a hostile work environment
status, the affirmative defenses
126
constructive discharge claim.
In General Dynamics Land System, Inc. v. Cline, the Court rejected a reverse age discrim-

ination theory and held that the Age Discrimination in Employment Act does not prohibit
employers from favoring older workers over younger workers even when the younger work27
ers are also within the protected class (over the age of forty).' In Aetna Health Inc. v.
Davila, the Court confirmed the Employee Retirement Income Security Act's (ERISA)
broad preemptive scope and reaffirmed that ERISA aims to "provide a uniform regulatory
regime over employee benefit plans" by preempting state law claims against health maintenance organizations for failure to exercise ordinary care in handling medical coverage
claims.' Finally, in what can best be described as a victory for employment discrimination
plaintiffs, the Court in Jones v. RR. Donnelley & Sons, Co. ruled that § 1981 race discrimination claims are subject to a four-year federal statute of limitations rather than the applicable state statute of limitations (usually personal injury) which are typically shorter than
four years. 2 9
B.

DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

The National Labor Relations Board (NLRB) issued some interesting and important
decisions over the past year, a selection of which are summarized herein. In June 2004, the
NLRB in IBM Corp. ruled that "Weingarten rights" (the right to have a witness present
during an investigatory interview that the employee believes might result in discipline) do
not extend to employees who are not represented by a union, and do not require an emin on investigative interviews. 130 In doing so, the NLRB
ployer to allow a co-worker to sit
overruled its decision in Epilepsy Foundation of Northeast Ohio and restored the law to its

previous long-standing precedent denying these rights to the non-unionized workforce.",
Recently, the NLRB agreed to review two key cases involving the use of neutrality and
card-check agreements. The issue in Dana Corp. and Metaldyne Corp. is whether the NLRB

124. Pa. State Police v. Suders, 124 S. Ct. 2342, 2347 (2004). This aspect of the decision was not especially
significant because the Circuit Courts of Appeal and the United States Equal Employment Opportunity Commission have construed Title VII to allow for constructive discharge claims for years and the Court was merely
falling in line with prevailing precedent.
125. Id. at 2356.
126. Id. at 2351.
127. Gen. Dynamics Land Sys., Inc. v. Cline, 540 U.S. 581, 583 (2004).
128. Aetna Health Inc. v. Davila, 124 S.Ct. 2488, 2493-95 (2004).
129. Jones v. RR. Donnelley & Sons Co., 541 U.S. 369 (2004).
130. IBM Corp., 341 N.L.R.B. No. 148 (2004).
131. Epilepsy Found. of N.E. Ohio, 331 N.L.R.B. 676 (2000). The Board held that non-union represented
employees are entitled to have a witness present during investigatory interview in which the employee reasonably believed that discipline may result.
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should uphold the employer's voluntary recognition of the union (United Auto Workers)
pursuant to a neutrality/card check agreement and ban employee decertification petitions
for a certain period of time so that the parties can proceed to collective bargaining unfettered as contemplated under the agreement.' 32 This important decision, which likely will
be issued by the full Board in 2005, could affect drastically the future organizing efforts of
unions in this country.
The NLRB in H.S. Care L.L.C., d/ba Oakwood Care Center, ruled that bargaining units

comprised of solely and jointly employed employees are actually multi-employer units and
are permissible only with consent of both employers before a representation election may
proceed.

"

Finally, in Martin Luther Memorial Home, Inc. dib/a Luther Heritage Village-

Livonia the NLRB held that neutral workplace policies restricting the use of abusive or
profane language and prohibiting harassment and verbal, mental and physical abuse were
not unlawful under the National Labor Relations Act and did not restrict employees' right
to organize.
C.

34

THE DEPARTMENT OF LABOR'S FAIR LABOR STANDARDS ACT OVERTIME EXEMPTION
REGULATIONS

In August 2004,
(DOL) issued new
time requirements
tions provided by

the United States Department of Labor, Division of Wage and Hour
regulations governing the exemptions to the minimum wage and overof the Fair Labor Standards Act (FLSA). Recognizing that the protecthe minimum wage and overtime requirements had been "severely

eroded" over the years because the existing regulations had not been updated to comport
with modern economic realities (e.g., the job descriptions contained in the existing regulations had not been updated since 1949), 13 s the DOL finally reworked and reissued new
regulations, entitled "Defining and Delimiting the Exemptions for Executive, Administra1
tive, Professional, Computer and Outside Sales Employees." 36
The new regulations raised the minimum salary requirement for the various exempt

categories from $155 to $455 per week, or $23,660 annually,'37 and increased the salary
threshold for highly compensated workers, who are exempt from overtime eligibility if they
earn more than $100,000 and perform one or more of the exempt duties of an executive,
administrative or professional employee.138 The new regulations also streamlined and clarified the duties and responsibilities an employee needs to perform to fall within the ex-

132. Dana Corp., 341 N.L.R.B. No. 150 (2004). A recent trend for unions and employers is to enter into
neutrality and card-check agreements in which the employer generally agrees not to oppose union representation and the union agrees to follow certain behavioural guidelines for conducting their campaign. These
agreements also typically provide for utilization of a card-check procedure to verify that a majority of the
employees want union representation. Unions and employers favour these agreements because they promote
peace and stability during the potentially hostile union campaign process.
133. H.S. Care L.L.C., 343 N.L.R.B. No. 76 (2004). In reaching this decision, the Board overruled an
inconsistent four-year old case and returned to long-standing prior Board precedent.
134. Martin Luther Mem'l Home, Inc., 343 N.L.R.B. No. 75 (2004).
135. Defining and Delimiting the Exemptions for Executive, Administrative, Professional, Outside Sales and
Computer Employees, 69 CER. § 22122 (2004).
136. 29 C.ER. § 541.0 (2005).
137. Id. § 541.600.
138. Id. § 541.601.
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emptions covering executive, administrative or professional employees, outdoor salespersons and computer employees. 39
D.

EMPLOYEE/EXECUTIVE COMPENSATION

In October 2004, Congress passed (and the President signed) the AmericanJobs Creation
Act of 2004 including a provision adding § 409A to the Internal Revenue Code. Section
409A has been described as a "sea change" by senior IRS officials because of the dramatic
effects it will have on employee nonqualified deferred compensation plans that have remained free from regulation since 1978. Section 409A creates statutory requirements that
unqualified deferred compensation plans must adhere to in order to avoid current taxation
on the deferred amounts and remain eligible for tax-deferred treatment."'" If a nonqualified
plan fails to meet the new statutory requirements during the taxable year, the amount of
compensation deferred under the plan during that particular year and for all preceding
years will be included in gross income and immediately taxable,1" and subject to an additional 20 percent tax and interest calculated at the federal underpayment rate plus 1

percent.142
E.

THE WAL-MART CLASS ACTION

In June 2004, a federal court in San Francisco certified a nationwide class action against
43
Wal-Mart Stores, Inc. alleging gender discrimination in pay and promotions." The class
includes
which
class
proposed
size
of
the
certification is significant because of the enormous
up to 1.6 million current and former female employees, representing the largest civil rights

class action in U.S. history. The class certification ruling is pending appeal before the Ninth
Circuit Court of Appeals in San Francisco.

139. Id. § 541.0 (B-F). Subparts B (Executive Employees), C (Administrative Employees), D (Professional
Employees), E (Computer Employees) and F (Outside Sales Employees).
140. I.R.C. § 409A(d) (2005). Unqualified deferred compensation plans subject to the new rules include
bonus deferral plans, executive salary deferral plans, severance plans, stock appreciation plans, discounted stock
options. I.R.C. § 409A(d). The new rules do not cover qualified employer plans including traditional 401(k)
and pension plans and "any bona fide vacation leave, sick leave, compensatory time, disability, disability pay,
or death benefit plan." lR.C. § 409A(d)(1)(B).
141. Id. § 409A(a)(1)(A).

142. Id. § 409A(a)(I)(B).
143. Dukes v. Wal-Mart Stores, Inc., 222 ER.D. 137 (N.D. Cal. 2004).
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